In 2004, Ahmed Al-Kateb, a stateless person who could not be deported, appealed to the High Court of Australia against "indefinite detention." The appeal was lost in part because the different judgments gave various weight to the temporal aspects of the Migration Act. This paper examines and compares the "trace of time" in that legal reasoning, and the different interpretive strategies employed. Its account of interpretation uses a model of language as social semiotic, as theorised in systemic functional linguistics.
"Indefinite Detention"
In 2004, the case of Al-Kateb v. Godwin was decided in the High Court of Australia, the highest court of appeal.1 The Migration Act of 1958 (as amended in 1992) decreed that "an unlawful non-citizen" must be kept in immigration detention until s/he could be "removed or deported" from Australia or granted a visa. Al-Kateb had been refused a visa, and so was an "unlawful non-citizen" who had no permission to remain in Australia, but he could not be removed as the trace of time in judicial reasoning he was a stateless person: his parents were Palestinian, so though he was born and had lived in Kuwait, he was not entitled to a Kuwaiti passport. Despite approaches to various middle eastern states, no other country would accept him. Caught in this legal limbo, Al-Kateb was appealing against indefinite detention. Al-Kateb lost his appeal. The case was heard by the full court of 7 judges and narrowly decided, with 4 judges in the majority and 3 dissenting.2 This is a close decision; in support of their reasoning, six of the seven judges wrote detailed "reasons for judgment"3 (hereafter "judgment" for short, referred to in the United States as an "opinion"). The phrase "indefinite detention," central to this appeal, foregrounds the trace of time in justice-to be erased or confronted?4-and in what follows I discuss the different judicial responses.
The Australian Migration Act
Each judgment is an interpretation of the relevant provisions of the Migration Act, a parliamentary statute, in its application to the agreed facts of the case. If an officer knows or reasonably suspects that a person in the migration zone (other than an excised offshore place) is an unlawful non-citizen, the officer must detain the person.
